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	 Imagine	that	the	majority	political	faction	in	a	state	wants	to	keep	a	certain	

group	of	new	members	out	of	mainstream	society.		To	impede	their	ability	to	impact	

the	 direction	 of	 the	 country’s	 culture	 and	 values,	 the	 faction	wants	 to	 deny	 these	

members	a	say	 in	domains	 like	 family	and	personal	 law.	 	To	 limit	 these	members’	

use	of	 the	state’s	resources,	 the	 faction	wants	to	restrict	 their	access	to	only	those	

public	goods	required	for	their	basic	needs.		Finally,	to	limit	their	interactions	with	

them,	the	faction	is	committed	to	physically	segregating	these	members	by	blocking	

their	access	to	a	variety	of	shared	public	spaces.	

The	 faction’s	 critics	 respond	 by	 saying,	 “People	 living	 in	 the	 same	 state,	

especially	a	liberal	society	like	ours,	cannot	do	that	to	each	other.		More	to	the	point,	

people	 subject	 to	 the	 same	 laws	 and	 directives	 as	 us	 are	 deserving	 of	 equal	

participation	in	our	country	in	every	way.”			

In	response,	 the	political	 faction	proposes	 that,	aside	 from	the	 laws	needed	

for	securing,	for	instance,	the	basic	human	rights	of	these	members,	their	subjection	

to	the	state’s	laws	be	limited.		

	

It	is	standard	today	to	think	that	a	state’s	co-members,	or,	people	living	in	the	

same	state,	have	mutual	obligations	to	secure	for	one	another,	at	the	very	minimum,	

the	 kind	of	 formal	 equality	 expressed	by	notions	 like	 equal	 participation	or	 equal	

rights.	 	 In	 contrast,	we	are	 typically	 thought	 to	have	weaker	obligations	 to	people	
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living	 in	 other	 states.	 	 To	 explain	 this	 difference,	 several	 views	 highlight	 the	

distinctive	 moral	 relations	 generated	 when	 people	 share	 a	 state’s	 institutions.		

Among	 these	 views	 are	 “subjection”	 theories,	 which	 stress,	 more	 specifically,	 the	

moral	 importance	 of	 living	 in	 common	 subjection	 under	 the	 state’s	 coercive	

institutions,	or,	its	laws,	policies,	and	directives.			

Subjection	theories,	as	I	will	briefly	demonstrate,	arguably	provide	our	best	

explanation	 for	 the	 moral	 distinctiveness	 of	 co-membership,	 and	 thus	 why	 co-

membership	gives	 rise	 to	 special	obligations	of	 (at	 least)	 formal	equality.	 	Despite	

their	many	strengths,	however,	 these	theories	seem	to	 face	an	 important	problem.		

Namely,	 what	 happens	 if	 the	 relations	 between	 people	 inside	 a	 state	 were	 to	

resemble,	in	certain	relevant	ways,	the	relations	between	people	in	different	states?		

More	 specifically,	 as	 suggested	 in	 the	 imagined	 scenario	 above,	 what	 if	 some	

members	 were	 to	 experience	 limited	 subjection	 to	 the	 state’s	 laws	 and	 policies,	

against	their	will?			

This	paper	demonstrates	that	subjection	theories	do	not	seem	to	explain	why	

such	 members	 would	 be	 entitled	 to	 even	 formal	 equality.	 	 The	 hardest	 problem	

these	 theories	 seem	 to	 face	 is	 explaining	why	 the	 segregation	of	 such	members	 is	

objectionable.	 	 Just	 as	 important,	 subjection	 theories	 do	 not	 seem	 capable	 of	

opposing	the	idea	of	limited	subjection	in	the	first	place.		

The	kind	of	systematic	inequality	described	in	this	paper,	which	will	be	called	

“benign	apartheid”,	 seems	plainly	objectionable,	 if	 for	no	other	reason	 than	 that	 it	

permits	 segregation—something	widely	 condemned.	 	 However,	 I	will	 not	 directly	

argue	for	that	position.		Even	if	one	disagrees	with	that	position,	this	paper	seems	to	
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expose	 an	 overlooked	 issue	 for	 subjection	 theories.	 	 If,	 however,	 the	 kind	 of	

inequality	reflected	in	benign	apartheid	is	 indeed	considered	objectionable,	then	it	

seems	 that	 we	 must	 either	 consider	 alternative	 explanations	 of	 the	 moral	

significance	of	living	in	the	same	state,	or,	more	simply,	should	consider	that	what	is	

concerning	about	the	relevant	sort	of	inequality	does	not	turn	on	the	significance	of	

living	in	the	same	state.		We	will	see	that	similar	conditions	of	inequality	exist,	and	

have	 existed,	 in	 some	 actual	 states.	 	 Thus,	 this	 paper	 does	 not	 merely	 present	 a	

hypothetical	 exercise,	 but	 may	 have	 implications	 for	 different	 schemes	 and	

structures	that	could	be,	and	have	been,	implemented.		

The	 paper	 proceeds	 as	 follows:	 	 §1	 motivates	 the	 focus	 on	 subjection	

theories,	 clarifies	 the	 project,	 and	 outlines	 a	 system	 of	 benign	 apartheid.	 	 §2	

demonstrates	the	difficulties	that	subjection	theories	face	in	explaining	why	one	is	

entitled	to	the	same	rights	and	benefits	as	other	members	if	one	experiences	limited	

subjection	of	the	sort	discussed	in	this	paper.		§3	shows	that	subjection	theories	do	

not	 seem	 capable	 of	 saying	 why	 the	 limited	 subjection	 at	 issue	 is	 wrong.	 	 §4	

concludes	by	briefly	suggesting	that	whether	certain	kinds	of	systematic	inequalities	

are	objectionable	may	not,	in	the	end,	depend	on	sharing	a	state.	

	 		

1.1.	Why	Subjection		

	

Contemporary	 subjection	 theories	 argue	 that	 subjection	 to	 the	 state’s	

coercive	 institutions	 must	 be	 justified,	 which	 implies	 that	 certain	 standards	 of	

equality	must	obtain	among	those	who	are	commonly	subjected	(Blake	2002;	Nagel	
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2005).	 	Moreover,	as	 the	 label	 is	employed	here,	subjection	theories	maintain	 that	

equality	is	required	for	non-instrumentalist	reasons—that	is,	members	are	entitled	

to	equality	not	because	inequality	might	lead	to	mistreatments	or	harms,	including	

the	 violation	 of	 human	 rights.1		 Indeed,	 in	 some	 contemporary	 states,	 there	 exists	

systematic	inequalities,	and	yet	it	seems	everyone’s	human	rights	are	protected.		A	

case	in	point	is	Estonia’s	“gray	passport”	holders,	who	do	not	have	citizenship	in	any	

state	whatsoever.	 	 These	 ethnic	 Russian	 possess	 far	weaker	 rights	 than	 Estonia’s	

other	members,2	yet	 it	 seems	 their	 human	 rights	 are	 protected	 at	 least	 as	well	 as	

human	rights	are	protected	in	states	where	all	members	face	equal	terms	(Nørgaard	

1999;	Poleshchuk	2009).	

In	 contrast	 to	 the	 equality	 that	must	obtain	between	a	 state’s	 co-members,	

we	are	thought	to	have	less	demanding	obligations	to	people	in	different	states,	such	

as	 to	 help	 alleviate	 conditions	 that	 preclude	 basic	 human	 functioning	 or	 a	

minimally-decent	 life.	 	While	 the	underlying	rationales	vary,	we	can	refer	 to	 these	

obligations	 as	 obligations	 to	 help	 protect	 people’s	 basic	 human	 rights,	 since	 the	

latter	 are	 thought	 to	 be	necessary	 for	 the	 fundamental	 conditions	 of	 a	minimally-

decent	 life.3		 Human	 rights	 include,	 for	 instance,	 rights	 to	 physical	 security,	

subsistence,	free	expression,	and	free	association.4	

There	are	several	reasons	why	this	paper	focuses	on	subjection	theories	out	

of	the	wider	category	of	non-instrumentalist	views	maintaining	that	we	have	certain	

obligations	of	equality	only	to	co-members.		Generally	speaking,	even	when	it	comes	

to	 ordinary	 states—that	 is,	 states	 not	 characterized	 by	 benign	 apartheid—other	

views	 seem	 to	 face	 comparatively	 greater	 challenges	 in	 explaining	 the	 moral	
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distinctiveness	of	state	co-membership.			While	I	will	only	be	able	to	briefly	discuss	

this	 issue,	 I	 will	 try	 to	 provide	 at	 least	 some	 initial	 rationale	 for	 the	 focus	 on	

subjection	theories,	and	hope	that	the	discussion	in	later	sections,	especially	§2,	help	

to	further	make	the	case.	

First,	 consider	 why	 it	 seems	 important	 to	 narrow	 the	 focus	 to	 views	 that	

stress	 state	 institutions.	 	 Some	 authors,	 for	 instance,	 have	 argued	 that	 equality	

among	 co-members	 is	 inherently	 important	 because	 it	 is	 required	 to	 prevent	

ongoing	 hierarchical	 relations	 that	 can	 arise	 among	 people	 who	 “live	 together”	

(Kolodny	 [2014,	 293]).	 	 However,	 apart	 from	 appealing	 to	 common	 state	

institutions,	it	is	not	obvious	how	we	should	understand	what	it	means	for	members	

of	 the	same	state,	as	opposed	 to	members	of	 the	same	 family	or	neighborhood,	 to	

“live	 together”.	 	 For	 example,	 it	 is	 often	 simply	 not	 the	 case	 that	 a	 state’s	 co-

members	all	live	in	geographical	vicinity	or	proximity	of	one	another.	 	Moreover,	a	

state’s	co-members	do	not	really	consort	or	socialize	with	one	another,	nor	do	they	

all	 necessarily	 interact	 with	 one	 another,	 especially	 in	 large	 states.5		 The	 idea	 of	

sharing	 state	 institutions	 therefore	 seems	 a	 very	 plausible	 and	 intuitive	 way	 to	

define	in	what	sense	a	state’s	co-members	live	together.		As	we	will	see	below,	this	

does	not	necessarily	mean	that	co-members	share	all	the	same	institutions	even	in	

ordinary	 states.	 	What	 the	 idea	 does	 do,	 however,	 is	 provide	 the	 beginnings	 of	 a	

more	concrete	way	to	explain	the	moral	relevance	of	living	in	the	same	state.	

If	we	do	 appeal	 to	 the	 idea	of	 sharing	 state	 institutions,	 the	next	 step	 is	 to	

explain	 in	 what	 way	 sharing	 state	 institutions	 has	moral	 relevance	 and	why	 that	

gives	 rise	 to	 concerns	 about	 equality.	 	 Broadly	 speaking,	 the	 main	 contender	 to	



	 6	

subjection	theories	on	this	issue	are	theories	that	emphasize	the	moral	importance	

of	cooperating	together	under	state	institutions.		These	theories	argue	that	in	return	

for	one’s	contributions	to	the	state’s	institutions‚	one	is	owed	a	fair	return,	defined	

in	terms	of	having	equality.		Since	one’s	cooperation	need	not	be	coerced	by	the	state	

in	 order	 to	 entitle	 one	 to	 a	 fair	 return,	 however,	 cooperation	 theories	 may	 face	

significant	 challenges	 in	 saying	 why	 other	 forms	 of	 voluntary	 cooperation—both	

private	cooperation	within	the	state	and	cooperation	with	people	outside	it,	both	of	

which	are	pervasive—matter	much	 less,	 if	 at	 all,	 for	determining	 the	 scope	of	our	

duties	(Beitz	1979;	Pogge	1989).6		We	will	see	that	subjection	theories	face	similar	

sorts	of	challenges,	but	since	they	stress	the	moral	importance	of	coercive	laws	and	

policies,	the	difficulties	they	face	(at	least	when	it	comes	to	ordinary	states)	may	be	

less	 significant.	 	 A	 final,	 related,	 reason	 for	 focusing	on	 subjection	 theories	 is	 that	

they	concretely	define—in	terms	of	coercive	subjection—what	it	means	to	share	or	

live	under	the	state’s	institutions	or	for	those	institutions	to	“apply”.		Comparatively	

speaking,	other	views	seem	far	less	clear	on	this	matter.7			

	

	

1.2.		Benign	Apartheid		

	

Before	 describing	 a	 system	 of	 benign	 apartheid,	 a	 few	 clarifications	 are	

needed.	 	First,	 the	analysis	 is	 limited	to	“unremarkable”	members.	 	By	this,	 I	mean	

people	who	are	law-abiding	and	pose	no	safety	or	security	concerns.		
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Second,	subjection	theories	seem	to	suppose	that	a	state’s	members	live	in	a	

condition	 of	 roughly	uniform	 or	 common	 subjection.	 	 The	 “roughly”	 qualification	

affords	 these	 theories	 some	 flexibility.	 	 For	 even	 in	 ordinary	 states,	 not	 every	

member	 is	 subject	 to	 exactly	 the	 same	 policies	 and	 laws	 as	 every	 other	member.		

Sometimes	these	differences	in	subjection	are	minor	(e.g.	helmet	requirements	only	

for	motorcyclists),	but	there	are	also	examples	of	more	significant	differences,	such	

as	those	represented	in	federalism.		What	such	cases	of	differential	subjection	have	

in	 common,	 however,	 is	 that	 they	 are	 ultimately	 voluntary.	 	 For	 instance,	 in	

federalism,	 residents	 of	 one	 subunit	 are	 not	 typically	 barred	 from	 relocating	 to	

another.8		 My	 focus,	 as	 illustrated	 shortly,	 is	 on	 systematic	 and	 involuntary	

differences	in	subjection	between	(again,	unremarkable)	members.	 	 I	 leave	it	open	

as	to	whether	the	analysis	also	says	something	about	other	kinds	of	cases.			

Finally,	we	are	concerned	with	whether	minimal	standards	of	equality	can	be	

established	within	the	state.		As	such,	we	will	employ	a	formal	notion	of	equality,	in	

terms	of	equal	participation	rights	in	both	the	state’s	system	of	public	goods	and	its	

political	process,	without	necessarily	assuming	an	egalitarian	distributive	standard.9		

Formal	equal	participation	does	not	mean	members	always	possess	the	same	rights	

and	 benefits;	 even	 in	 ordinary	 states,	 there	 are	 some	 differences	 that	 seem	

unobjectionable.	 	Typically,	 such	differences	are	either	 tied	 to	 certain	actions	 (e.g.	

veterans	having	special	health	and	retirement	benefits),	or	are	ultimately	voluntary	

(e.g.	benefits	 that	vary	across	different	 cities	and	municipalities).	 	However,	when	

one	 has	weaker	 rights	 and	 benefits	 than	 others	 in	 virtue	 of	 both	 involuntary	 and	
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arbitrary	 or	 irrelevant	 characteristics,	 equal	 participation	 is	 violated.	 	 This	 is	 the	

heart	of	the	(very	minimal)	non-discrimination	principle	(Khaitan	2016).		

Let	 us	 now	 consider	 a	 sketch	 of	 benign	 apartheid,	 where	 successive	

generations	of	people	are	sorted	into	either	Alphas	or	Betas.	 	To	isolate	the	role	of	

coercive	 institutions,	 for	 now	 assume	 that	 the	 Alpha	 and	 Beta	 designations	 are	

determined	by	a	 lottery	system	established	 long	ago.	 	Against	 their	wishes,	and	 in	

contrast	to	Alphas,	Betas	experience	the	following	conditions:	(I)	“basic	subjection”;	

and	only	(II)	“basic	participation”.		“Basic”	refers	to	anything	that	is	required	for	the	

protection	of	human	rights.10		

	

	

(I).		Basic	Subjection			

Betas	are	only	subject	 to	basic	 laws	and	policies,	and	are	only	made	 to	pay	

taxes	toward	basic	public	goods	(like	those	listed	below).		They	are	exempted	

from	having	 to	comply	with	non-basic	 laws	and	policies,	 such	as	most	 laws	

pertaining	 to	 education,	 personal	 and	 family	 law,	 and—when	 dealing	with	

other	Betas—regulations	concerning	business,	contract,	and	property.11		

	

	

(II).		Basic	Participation		

	In	political	terms,	Betas	have	a	right	to	some	say,	but	not	an	equal	say.12		In	

terms	of	public	goods,	they	have	rights	to	access	basic	goods	(such	as	national	

security	 and	 police,	 infrastructure,	 emergency	 healthcare,	 and	 basic	

education),	but	lack	rights	to	access	non-basic	goods	(such	as	education	past	

a	 certain	 age,	 health	 care,	 retirement,	 and	 access	 to	 many	 public	 spaces,	

including	museums,	state	parks,	and	beaches).		
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	 The	 system	 is	 “benign”	 because	 the	 human	 rights	 of	 every	 member	 are	

satisfied.	 	 However,	 in	 social	 and	 material	 terms,	 including	 opportunities	 for	

advancement,	 Betas	 would	 prefer	 living	 in	 equal	 subjection	 with,	 and	 thereby	

having	 equal	 participation	 with,	 Alphas.	 	 Alphas	 could—through	 their	 greater	

political	say—dismantle	this	system,	but	they	favor	it	since	many	of	the	exemptions	

that	 Betas	 are	 afforded	 provide	 Betas	 incentives	 to	 (further)	 restrict	 their	

associations	to	among	themselves.			

One	 additional	 point	 should	 be	 clarified.	 	 The	 above	 framework	 is	 just	 a	

sketch	and	can	accommodate	different	examples.		For	instance,	it	might	be	thought	

that,	 in	 contrast	 to	 an	 example	 provided	 under	 (II),	 a	 human	 right	 to	 education	

entitles	everyone	to	attend	all	years	of	primary	education.		But	so	long	as	we	retain	

the	general	structure	of	systematic	differences	between	Alphas	and	Betas,	we	could	

choose	different	examples—for	 instance,	everyone	 is	afforded	all	years	of	primary	

education,	 but	 only	 Alphas	 have	 the	 right	 to	 state-subsidized	 college	 and	

professional	 school.	 	 Importantly,	 however,	 it	 could	 turn	out	 that	more	 significant	

systematic	 differences	 would	 be	 compatible	 with	 protecting	 the	 human	 rights	 of	

everyone,	 including	 the	 establishment	 of	 a	 variety	 of	 separate	 facilities.	 	 Thus,	

though	some	of	the	details	of	Betas’	participation	rights	could	be	refined,	the	issue	

for	us	is	whether	they	are	owed	equal	participation	with	Alphas.		If	nothing	else,	we	

will	see	that	without	the	latter,	subjection	theories	do	not	seem	able	to	condemn	the	

physical	segregation	that	Betas	experience.13		But	more	generally,	while	it	might	be	

possible	 to	demonstrate	 that	Betas	are	entitled	 to	more	or	different	rights	 than	as	

outlined	 above,	 if	 we	 find	 the	 system	 objectionable,	 it	 is	 most	 likely	 not	 simply	



	 10	

because	 we	 think	 Betas	 lack	 the	 right	 level	 or	 sort	 of	 participation,	 but	 rather	

because	Betas	lack,	in	particular,	equal	participation	with	Alphas.		

Finally,	 the	 imagined	 lottery	 sorting	 people	 into	 Alphas	 and	 Betas	 is	 fairly	

unrealistic.	 	 But	 cases	 like	 that	 of	 Estonia’s	 ethnic	 Russians	 remind	 us	 that	 these	

issues	are	real.		The	system	could	be	established	in	more	realistic	ways	and	for	more	

realistic	reasons.	 	 	For	instance,	a	state’s	current	members	could	either	strip	equal	

terms	 from	 some	members	 or,	 as	 in	 the	 opening	 scenario,	 withhold	 equal	 terms	

from	 newcomers,	 because,	 for	 instance,	 they	 fall	 into	 a	 different	 racial	 or	 ethnic	

group.14		 Thus,	 this	 paper	 may	 have	 implications	 for	 a	 family	 of	 systems	 of	 rule,	

including	second-class	citizenship	and	caste	systems.15			

Turning	to	subjection	theories,	in	the	next	section,	I	will	try	to	show	that	they	

do	 not	 seem	 to	 satisfactorily	 explain	 why	 condition	 (II)	 (basic	 participation)	 is	

wrong,	given	condition	(I)	(basic	subjection).		Then,	in	§3,	I	will	try	to	demonstrate	

that	these	theories	do	not	seem	capable	of	challenging	condition	(I).		

	

2.		Subjection	Theories	

	

2.1.		Coercive	Institutions	and	Justification	

	

As	we	 have	 said,	 contemporary	 subjection	 theories	maintain	 that	 common	

subjection	 to	 the	 state’s	 coercive	 institutions	must	be	 justified,	which	 implies	 that	

certain	 standards	of	 equality	must	obtain,	 for	non-instrumentalist	 reasons,	 among	

those	 who	 are	 commonly	 subjected.	 	 The	 overarching	 reason	 that	 subjection	 to	
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coercive	institutions	(subjection,	for	short)	requires	justification	is	that	subjection	is	

considered	 some	 sort	 of	 prima	 facie	wrong	 or	 normative	 burden	 to	 the	 agent—it	

invades	 one’s	 autonomy,	 for	 instance,	 or	 it	 makes	 one	 morally	 complicit	 in	 the	

exercise	 of	 state	 power.	 	 What	 divides	 subjection	 theories	 are	 their	 different	

understandings	of	why	or	how	subjection	constitutes	a	wrong.	 	§2.3	examines	 the	

primary	understandings.	 	 §2.2	explores	 issues	concerning	 subjection	 that	may	not	

depend	 on	 these	 different	 understandings.	 	 Before	 doing	 either	 of	 these	 things,	

however,	we	need	to	say	more	about	the	general	view.	

First,	 it	 is	 not	 always	 clear	 how	 the	 view	 delineates	 “institution”.		

“Institution”	could	refer	either	to	a	single	law,	directive,	rule,	or	policy,	or	to	a	set	of	

these.	 	For	now,	however,	nothing	hinges	on	the	precise	meaning.	 	What	stands	 in	

need	 of	 justification	 under	 the	 view	 is	 subjection	 to	 the	 state’s	 coercive	 power—

sometimes,	 as	 we	 will	 see,	 in	 particular	 domains	 like	 private	 law—but	 the	 exact	

instantiation	of	the	state’s	coercive	power	does	not	seem	to	bear	on	the	demand	for,	

or	nature	of,	justification.	

Second,	 we	 must	 determine	 how	 to	 construe	 the	 general	 form	 that	

justification	must	 take.	 	 	One	understanding	of	 justification	 that	may	 seem	 to	 rule	

out	benign	apartheid	 from	the	start	 is	 the	method	of	hypothetical	consent.	 	Under	

that	approach,	we	would	ask	whether	Alphas	and	Betas	would,	 if	rational,	endorse	

the	coercion	that	they	face,	or	demand	that	they	be	given	reasons	for	their	coercion	

that	they	“could	not	reasonably	reject”.16		Though	it	may	appear	obvious	that	Betas	

would	 refuse	 their	 consent,	 this	 method	 of	 justification	 faces	 problems.	 	 In	

particular,	 it	 does	 not	 on	 its	 own	 narrow	 the	 specific	 considerations	 relevant	 for	
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establishing	what	the	agent	would	consent	to.			This	issue	is	compounded	by	the	fact	

that	 the	 method	 of	 hypothetical	 consent	 applies	 ex	ante—that	 is,	 on	 the	 basis	 of	

members	not	knowing	 the	social	position(s)	 they	will	occupy.	 	 In	our	context,	 this	

would	mean,	among	other	things,	that	members	do	not	know	whether	they	belong	

to	 the	 group	 of	 Alphas	 or	 Betas.	 	 The	main	 reason	we	might	 have	 presumed	 that	

Betas	 would	 refuse	 their	 consent	 is	 because	 we	 have	 stated	 that	 Betas	 have	 a	

preference	against	their	situation.		However,	if	justification	precedes	any	knowledge	

of	 group-identification,	 then	we	might	 imagine	 that	many	people	would	 rationally	

accept	 the	chance	of	being	a	Beta,	 finding	 the	combination	of	basic	subjection	and	

basic	 participation	 appealing.	 	 In	 the	 very	 least,	 it	 would	 not	 be	 obvious	 why	

accepting	that	combination	would	not	be	rational.	 	None	of	this	means	that	benign	

apartheid	 would	 not	 be	 morally	 problematic,	 since,	 first,	 even	 if	 people	 might	

rationally	accept	it,	 the	stratification	between	groups	itself	may	be	of	concern,	and	

second,	 as	 is	 the	 case	 in	 our	 analysis,	 many	 people	might	 not,	 ex	post,	 prefer	 the	

combination	of	basic	subjection	and	basic	participation.17		The	relevant	issue	here	is	

that	hypothetical	consent	may	not	yield	determinate	conclusions.	

A	more	general	problem	for	this	approach	is	that	if	justification	is	construed	

only	as	a	demand	to	provide	a	reason	that	the	subjected	agent	could	not	reasonably	

reject,	 then	 one’s	 coercion	 could	 potentially	 be	 justified	 by	 how	 it	 secures	 the	

morally	 important	 interests	of	others.	 	This	problem	arises	because	the	method	of	

hypothetical	consent	is	open	to	at	least	two	different	readings,	one	far	broader	than	

the	other.	 	Under	the	broader	interpretation,	an	agent’s	subjection	must	merely	be	

“justified”	in	the	sense	that	there	must	be	a	good	reason	for	it.		But	the	reason	may	
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have	little	to	do	with	the	agent’s	own	interests,	needs,	and	wellbeing	(Sangiovanni	

2007).	 	The	 fact	 that	 someone	 is	owed	a	 justification	does	not	help	narrow	whose	

interests	matter	 in	 giving	 the	 justification,	 including	whether	 these	 interests	must	

even	comprise	the	agent’s;	one	might	be	owed	nothing	more	than	the	delivery	of	a	

good	reason.	

It	 seems	 that	 for	 subjection	 theories	 to	 have	 the	 best	 chance	 at	 explaining	

why	 the	 subjected	 agent	 is	 owed	 equal	 participation,	 justification	 should	 be	

interpreted	 as,	more	 narrowly,	 issuing	 in	 some	 “good”	 for	the	subjected	agent,	 not	

merely	as	 issuing	 in	a	good	reason.18		This	 is,	 I	believe,	an	 intuitive	understanding	

since	it	allows	us	to	construe	the	demand	for	justification	as	a	requirement	that	the	

state,	 or	 other	members,	 secures	 the	 agent	 some	 good	 in	 order	 to	 either	 remedy,	

outweigh,	or	compensate	 them	for	 the	prima	 facie	wrong	of	 their	being	subjected.		

Now,	as	some	have	argued,	subjection	theories	may	have	difficulty	determining	the	

specific	 content	 of	 the	 owed	 good—in	 particular,	 whether	 distributive	 principles	

must	be	egalitarian	(Christiano	2008;	Sangiovanni	2012).		But	our	formal	notion	of	

equality	may	allow	subjection	theories	to	largely	avoid	this	problem.		We	can	grant	

that	 for	 one’s	 subjection,	 the	 state	 must	 secure	 one,	 at	 a	 minimum,	 the	 good	 of	

participation,	 in	 terms	 of	 both	 political	 rights	 and	 rights	 to	 access	 public	 goods,	

without	defining	its	more	specific	content.		The	critical	issue	for	us	will	be	whether	

people	are	owed	this	in	equal	measure.			
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2.2.		Subjection’s	Extent	

	

	 Before	exploring	exactly	why	subjection	is	considered	a	prima	facie	wrong,	it	

is	useful	 to	 examine	how	we	 should	 think	about	 the	 extent	or	magnitude	of	 one’s	

subjection	with	others	and	its	relation	to	the	participation	to	which	one	is	entitled.	

One	 general	 reason	 why	 examining	 this	 issue	 is	 helpful	 is	 that,	 although	 the	

accounts	 we	 will	 consider	 for	 why	 subjection	 is	 wrong	 are	 the	 more	 dominant	

accounts,	 one	 may	 have	 concerns	 about	 subjection	 unrelated	 to	 those.	 	 The	

considerations	in	this	section	seem	independent	of	any	particular	view.	

	Another	 reason	 why	 extent	 is	 a	 helpful	 issue	 to	 consider	 is	 that	 many	

authors	have	cogently	argued	that	states	regularly	impose	their	coercive	institutions	

on	 those	 living	 outside	 their	 borders,	 or,	 outsiders.	 	 First,	 to	 clarify,	 the	 relevant	

point	 is	not	 that	 international	organizations,	 such	as	 the	 IMF	and	World	Bank,	are	

coercive;	 some	 critics	 of	 this	 latter	 idea	 have	 argued	 that	 one’s	 relation	 to	

international	 organizations	 is	 mediated	 through	 one’s	 state,	 and	 that	 a	 state’s	

membership	 in	 international	 organizations	 is	 voluntary	 (however,	 see	 Cohen	 and	

Sabel	 [2006]).	 	 Instead,	 the	 point	 relevant	 here	 is	 that	 a	 state	 typically	 directly	

subjects	 outsiders	 to	 its	 coercive	 power—often	 in	 ongoing	 ways—especially	

through	 its	 system	 of	 coercively	 enforced	 border	 control	 and	 immigration	 policy	

(Abizadeh	 2007;	 Christiano	 2008).19		 Other	 examples	 concern	 how	 a	 state’s	

domestic	 public	 law	 (including	 criminal,	 anti-trust,	 and	 environmental	 law)	 can	

have	 extraterritorial	 application	 (Dogauchi	 2001),	 and	 how	 domestic	 laws	 of	

intellectual	 property	 constrain	 outsiders,	 who	 can	 be	 tried	 in	 domestic	 courts	
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(Benedetta	 2012).	 	 Finally,	 there	 is	 a	 long	 list	 of	 examples	where	 powerful	 states	

coerce	weaker	states	 to	alter	 their	practices	 through	direct	economic	and	military	

sanctions	(Cavallero	2010;	Julius	2006).	

Some	 of	 the	 above	 examples	 might	 not	 fit	 with	 what	 one	 regards	 as	 the	

morally	relevant	feature(s)	of	coercion.	 	We	may	not	need	to	enter	this	battle.	 	 	As	

long	as	some	such	example	works,	the	relevant	point	is	that,	although	a	state,	S,	may	

subject	outsiders	to	its	coercive	institutions,	 it	 is	not	commonly	thought	that	those	

outsiders	 are	 entitled	 to	 equal	 participation	 in	 S,	 or	 to	 any	 participation	 at	 all.20			

However,	there	is	of	course	a	major	difference	between	outsiders	and	members,	as	

defenders	 of	 subjection	 theories	 have	 rightly	 pointed	 out.	 	 A	 state	 subjects	 its	

members	to	its	widespread	coercion.		In	contrast,	there	are	an	enormous	amount	of	

laws,	rules,	and	policies	with	which	outsiders	are	not	made	to	comply.		For	us,	this	

means	that	there	is	little	doubt	that	Betas	would	be	subject	to	their	state’s	coercion	

far	 more	 extensively	 than	 any	 outsiders,	 entitling	 Betas,	 we	 can	 presume,	 to	

participation.		But	we	must	still	examine	whether	they	are	owed	equal	participation	

with	 Alphas,	 and	 the	 point	 about	 outsiders	 is	 helpful	 for	 thinking	 this	 through.		

Shortly,	we	will	 try	 to	 identify	 some	sort	of	overall	 sense	of	 subjection	or	 “above-

any-but-short-of-full”	 threshold	 that	 might	 entitle	 Betas	 to	 equal	 participation.		

Aside	from	those	options,	though,	here	is	what	we	can	say.			

First,	 since	 it	 is	 commonly	 thought	 that	 the	 extent	 of	 coercive	 institutions	

that	state	S	imposes	on	outsiders	does	not	entitle	outsiders	to	equal	participation	in	

S	(and	typically	not	any	participation),	it	is	safe	to	say	that	most	reject	the	idea	that	

any	extent	of	subjection	by	S	entitles	one	to	equal	participation	with	others	who	are	
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bound	by	S.	 	And	 it	 seems	 right	 to	 reject	 that	 idea;	 for	otherwise,	people	who	are	

subject	to	only	a	few	laws	would	be	owed	an	equal	say	over,	and	equal	access	to	the	

public	goods	associated	with,	all	sorts	of	laws	and	policies	that	do	not	apply	to	them.		

But	 if	 we	 do	 reject	 the	 idea	 that	 any	 extent	 of	 subjection	 entitles	 one	 to	 equal	

participation,	and	we	also	think	that	the	comparatively	greater	extent	of	subjection	

that	Betas	experience	over	outsiders	entitles	Betas	to	participation,	what	can	we	say	

about	the	relation	between	the	extent	of	one’s	subjection	to	a	state’s	institutions	and	

the	measure	of	participation	that	one	is	owed	in	that	state?		Presently,	it	seems	that	

all	 that	we	can	say	 is	 that	 the	measure	of	participation	one	 is	owed	bears	a	broad	

positive	 correlation	with	 the	 extent	 of	 one’s	 subjection.	 	 Simply	put,	 as	 subjection	

increases,	so	does	the	participation	that	one	is	owed.		

Importantly,	 the	 correlation	 is	broad	 since	we	do	not	 know	anything	more	

specific	about	 the	relation	between	subjection	and	participation.	 	For	 instance,	we	

do	 not	 know	 if	 it	 is	 proportional.	 	 A	 proportional	 correlation	 might	 mean,	 for	

instance,	 that	 if	 one	 is	 subject	 to	 an	 institution	 (whether	 defined	 as	 a	 single	 law,	

policy,	 etc.,	 or	 as	 a	 set),	 one	 is	 owed	 participation	 under	 that	 institution,	 and	 the	

greater	the	extent	of	one’s	subjection	under	that	institution,	the	greater	the	measure	

of	 participation	 one	 is	 owed	 under	 that	 institution.21		 But	 we	 do	 not	 know	 if	 the	

correlation	should	be	interpreted	in	this	way.		We	also	do	not	know	whether	simply	

the	number	of	laws	or	policies	is	relevant	for	measuring	subjection’s	extent,	or	if	the	

measure	 should	 be	 more	 general.	 	 It	 certainly	 seems	 that,	 as	 part	 of	 extent,	 we	

should	 also	 consider	 how	much	 or	 how	deeply	 laws	 constrain—for	 instance,	 does	

some	 law	 merely	 prevent	 one	 option,	 or	 does	 it	 preclude	 a	 range	 of	 options?		
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However,	despite	not	knowing	how	to	interpret	the	details,	since	Betas’	subjection	is	

limited	to	the	state’s	basic	laws	and	policies,	their	subjection	seems	appreciably	less	

extensive	 than	 that	 of	 Alphas’.	 	 Consequently,	 at	 least	 initially,	 the	 discussion	

suggests	that	Betas	would	not	be	entitled	to	equal	participation	with	Alphas.		

It	 is	too	soon	to	accept	this	conclusion,	however.	 	There	are	many	potential	

objections	that	would	say	that	the	reasoning	thus	far	does	not	capture	what	it	means	

to	be	bound	by	the	state,	or	that	would	claim	that	the	idea	that	members	are	subject	

to	widespread	 coercion	 should	 be	 interpreted	 in	 terms	 of	 a	 “system”	 or	 “web”	 of	

laws	 and	 rules,	 not	 as	 numerous	 isolated	parcels.22		 	How	might	we	unpack	 these	

potential	objections?	

First,	 one	 might	 think	 that,	 contrary	 to	 our	 hypothetical	 benign	 apartheid	

state,	 the	 web	 of	 laws	 simply	 cannot	 be	 separated	 into	 distinct	 institutions	 or	

instances	and	applied	in	piecemeal	fashion.		But	this	seems	untrue.		While	it	is	true	

that	most	 legal	 rules	 are	 related	 and	 interdependent,	 this	 does	not	 seem	 to	mean	

that	such	rules	cannot,	 in	practice,	be	detached	 from	one	another,	or	 that	 it	 is	not	

possible	 to	 disentangle	 the	 web	 of	 coercion	 into	 separate	 applications.	 	 Coercion	

involving	 outsiders,	 and	 perhaps	 more	 importantly,	 the	 differences	 in	 subjection	

that	occurs	in	most	actual	states	(as	noted	in	§1.2)	illustrate	how	the	system	of	laws	

can	be	pulled	apart	into	distinct	laws	and	rules	and	applied	separately.			

A	more	promising	challenge	points	out	a	potential	interconnectedness	not	in	

terms	of	how	laws	and	rules	apply,	but	rather	in	terms	of	their	affects.	 	To	explain,	

recall	that	Betas	are	not	subject	to	non-basic	laws.		Nevertheless,	collective	decisions	

about	those	laws	could	influence	basic	laws	as	well—to	which	Betas	are	subject.		For	
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instance,	decisions	about	the	aims	and	values	of	higher	education	might	shape	laws	

pertaining	to	primary	education.			Assuming	that	Betas	are	subject	to	the	latter,	then	

they	might	be	indirectly	impacted	by	decisions	concerning	higher	education.		

A	 preliminary	 reply	 is	 that	 while	 such	 possibilities	 may	 speak	 against	

interpreting	the	correlation	between	subjection	and	participation	in	a	proportional	

manner,	 such	 possibilities	 do	 not	 seem	 to	 support	 rejecting	 the	 idea	 of	 a	 positive	

correlation	 altogether.	 	 For	 while	 Betas	 might	 be	 indirectly	 affected	 by	 decisions	

made	about	non-basic	 laws	 in	virtue	of	how	the	 latter	shape	basic	 laws,	Alphas,	 it	

seems,	 will	 be	 directly	 affected	 by	 these	 decisions	 at	 both	 sites	 since	 Alphas	 are	

subject	 to	 both	 types	 of	 laws.	 	 Thus,	 while	 concerns	 about	 the	 indirect	 effects	 of	

collective	decisions	may	warrant	Betas	having	a	greater	say	in	those	decisions	than	

as	 originally	 described,	 such	 concerns	 do	 not	 yet	 seem	 to	 show	 that	 Betas	 are	

entitled	 to	 an	 equal	 say.	 	 It	 is,	 I	 think,	 especially	 hard	 to	 see	 how	 such	 concerns	

should	mean	 that	 the	 restrictions	 that	Betas	 face	 in	 accessing	nonessential	 spaces	

and	the	like	is	wrong.23		

A	 second	 reply,	 though,	 is	 more	 important.	 	 Subjection	 theories	 are	

concerned	 with	 our	 subjection	 to	 coercive	 institutions.	 	 However,	 considerations	

regarding	 how	 collective	 decisions	 about	 some	 law,	 X,	 might	 impact	 people	 not	

subject	to	X	raise	normative	concerns	about	being	affected	by	X.		Even	if	it	is	the	case	

that	 being	 subject	 to	 a	 law,	 Y,	 that	 is	 related	 to	 X	 greatly	 raises	 the	 risk	 of	 being	

impacted	by	X,	the	way	to	interpret	the	relevant	anxieties	would	seem	to	be	in	terms	

of	 how	 institutions	 affect	 people,	 not	 necessarily	 how	 they	 coerce	or	 bind	people.		

This	 leads	 to	 a	 very	 different	 way	 of	 construing	 the	 moral	 relevance	 of	 state	
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institutions—one	 that	 has	 far	 less	 chance	 of	 limiting	 the	 scope	 of	 obligations	 to	 a	

state’s	co-members	(Goodin	2007).	

Perhaps	the	most	plausible	type	of	objection	concerning	the	state’s	“web”	of	

power	appeals	to	overall	sense(s)	in	which	the	state	binds	us	(not	how	it	affects	us).	

In	 the	 next	 section,	we	will	 consider	 notions	 of	 overall	 subjection—especially	 the	

idea	that	the	basic	laws	constitute	a	morally	relevant	threshold—that	require	some	

discussion	 concerning	 how,	 specifically,	 subjection	 constitutes	 a	 wrong.	 	 Before	

doing	so,	here	are	several	intuitive	worries	about	our	hypothetical	society	that	may	

not	depend	on	any	specific	construal	of	subjection’s	wrong:		

	

(A)	Because	Betas	live	in	the	state,	they	are	always	susceptible	to	its	power.	

(B)	 Betas	 are	 always	 constrained	 in	 some	 way,	 since	 they	 are	 coercively	

prevented	from	accessing	the	non-basic	services	and	spaces.	

(C)	 Betas	 have	 no	 real	 say	 in	 whether	 the	 system	 of	 benign	 apartheid	

continues—unlike	Alphas—constituting	a	higher-order	sense	of	Betas’	being	

bound	by	the	state.		

	

Starting	 with	 (A),	 there	 may	 be	 a	 variety	 of	 republican	 sorts	 of	 worries	

related	to	hierarchical	relations	that	are	concerned	with	on	one’s	susceptibility	to,	in	

general,	 the	power	of	others,	 including	others’	 influence	and	their	ability	to	exploit	

one	 and	 treat	 one	 with	 contempt	 (see,	 e.g.,	 Kolodny	 [2014]).	 	 For	 (A)	 to	 have	

application	here,	though,	we	must	constrain	the	notion	of	“power”	to	subjection	to	

coercive	 institutions.	 	 Indeed,	 construing	 the	 relevant	 concerns	 in	 terms	 of	
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vulnerability	 or	 susceptibility	 to	 power	 more	 generally	 would	 seem	 to	 make	 it	

harder	 to	 establish	 a	 distinct	 normative	 contrast	 between	 those	 living	within	 the	

state	and	those	living	outside	it.	 	For,	especially	concerning	outsiders	in	politically-

weakened	or	 impoverished	states,	 it	would	seem	easier	 to	establish	that	outsiders	

stand	 vulnerable	 to	 our	 “power”	 when	 defined	 broadly	 than	when	 defined,	more	

specifically,	as	subjection	to	our	coercive	institutions.			

With	 the	 narrower	 focus	 on	 subjection,	 the	 amended	 concern	 under	 (A)	

would	be	something	like:	Betas	are	susceptible	to	further	or	greater	subjection.		This	

is	 a	 reasonable	 concern	 since	 it	 seems	 plausible	 that	 the	 state	 has	 more	

opportunities	to	impose	further	instances	of	law	over	those	already	bound	by	many	

of	its	laws.		However,	since	what	demands	justification,	under	subjection	theories,	is	

one’s	actual	 subjection	 and	 not	 susceptibility	 to	 subjection,	 the	 amended	 concern	

would	 not	 seem	 to	 provide	 a	 reason	 to	 reject	 the	 idea	 of	 a	 broad	 correlation	

between	subjection	and	participation.	 	For	 the	 latter	 idea	would	 imply	 that	 if,	 and	

insofar	as,	Betas	are	actually	subjected	to	further	institutions,	they	would	be	owed	a	

greater	measure	of	participation.		

(B)	 directly	 speaks	 to	 the	 issue	 of	 segregation	 and	 there	 is	 something	

intuitive	 about	 (C).	 	 But	 (B)	 and	 (C)	 face	 some	 challenges.	 	 A	 relatively	 minor	

challenge	 faced	 by	 (B)	 is	 that,	 at	 least	 initially,	 the	 relevant	 overall	 sense	 of	

subjection	might	also	be	said	to	apply	to	outsiders,	as	outsiders	are	also	restricted	

from	 accessing	 some	 of	 our	 hypothetical	 state’s	 public	 goods	 (indeed,	 all	 public	

goods),	especially	through	border	control.		There	is	no	denying	that	there	is	a	major	
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difference	between	Betas	and	outsiders	since	Betas	 live	 in	our	state.	 	But	we	must	

determine	how	to	construe	the	moral	significance	of	this	difference.	

One	might	think	that	its	significance	is	that	it	means	that	an	outsider	has	the	

opportunity	to	gain	equal	terms,	including	access	to	non-basic	goods,	in	some	other	

state—viz.,	the	state	the	outsider	resides	in—whereas	Betas	do	not.		However,	what	

demands	justification	is	a	state’s	subjecting	someone	to	its	coercive	institutions,	and	

this	does	not	seem	to	change	if	someone	has	(opportunities	for)	equality	in	another	

state.		For	instance,	if	Amanda	is	a	(resident)	member	of	the	U.S.,	but	also	has	equal	

citizenship	in	France,	this	does	not	mitigate	the	U.S.’s	responsibilities	to	her.		A	state	

must	 be	 justified	 to	 those	 subject	 to	 its	 coercive	 power	 even	 if	 they	 have	

(opportunities	for)	equal	terms	elsewhere.			

Thus,	 for	 the	 issue	of	 residence	 to	have	moral	 significance	here,	 it	must	be	

construed	 in	 terms	 of	 subjection.	 	 This	 is	 not	 a	 problem	 for	 the	 bare	 point	 that	 a	

major	 difference	 exists	 between	Betas	 and	 outsiders,	 since	 there	 is	 no	 doubt	 that	

Betas	are	subject	to	our	hypothetical	state’s	institutions	to	a	far	greater	extent.		The	

challenges	 arise	 once	 we	 try	 to	make	 something	 of	 this	 point.	 	 For	 although	 one	

might	think	that	the	greater	comparative	extent	of	Betas’	subjection	surely	entitles	

Betas	 (and	 not	 outsiders)	 to	 access	 the	 state’s	 non-basic	 goods,	 we	 must	 still	

demonstrate	why	 that	would	 be	 the	 case.	 	 In	 particular,	why	 should	 it	mean	 that	

Betas	are	entitled	to	access	the	non-basic,	as	well	as	the	basic,	goods—and	thus	have	

equal	access	with	Alphas—instead	of	just	the	basic	goods?	

But	 the	 larger	 challenge—implicit	 in	 the	 previous	 paragraph—is	 that	 it	

seems	that	there	is	a	kind	of	conceptual	confusion	reflected	in	(B),	which	also	seems	
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reflected	 in	 (C):	 construing	 either	 a	 lack	 of	 access	 to	 certain	 state	 goods	 or	 an	

inadequate	 say	 as	 itself	 constituting	 a	 kind	 of	 subjection	 seems	 to	 conflate	 the	

justification-deserving	 condition	with	 the	 remedy	 that	 one	might	 be	 owed.	 	What	

positions	one	 to	deserve	a	 justification	 is	 subjection	 to	 coercive	 institutions;	what	

one	is	owed	is	access	to	goods	and	a	say.		Though	the	measure	of	these	things	is	still	

an	open	question	(viz.,	whether	they	must	be	equal	to	what	Alphas	have),	and	their	

content	 is	 left	unspecified	 (viz.,	whether	 they	must	 satisfy	egalitarian	obligations),	

they	 nonetheless	 constitute	 what	 someone	 is	 entitled	 to	 for	 the	 wrong	 of	 being	

subjected.		(B)	and	(C),	however,	seem	to	construe	the	absence	of	what	someone	is	

potentially	owed	as	the	justification-deserving	condition	itself.			

None	of	this	denies	that	there	is	something	objectionable	about	Betas’	lacking	

the	 same	 say	 and	 access	 to	 public	 goods	 that	 Alphas	 have,	 but	 construing	 these	

issues	in	terms	of	subjection	does	not	seem	to	help	explain	the	unease.		We	may	be	

better	 off	 turning	 to	 consider	 the	 particular	 understandings	 of	 the	 wrong	 of	

subjection.		

	

	

2.2.		The	Wrong	of	Subjection		

	

	 In	what	follows,	the	aim	is	not	to	examine	every	possible	subjection	theory,	

nor	every	concern	related	to	them.		Instead,	it	is	to	examine	what	are	arguably	the	

dominant	and	most	compelling	concerns,	which	can	be	captured	under	 two	broad	

types	of	views:	“Intrusion”	and	“Liability”.			
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2.2.1.		Intrusion	

Intrusion	is	the	more	straightforward	type	of	view,	as	it	construes	subjection	

to	coercive	institutions	as	an	external	imposition	on	our	agency	and	our	lives.		The	

state	(or	other	members)	imposes	directives,	rules,	and	policies	on	us	and	enforces	

these	through	threats	and	sanctions.		This	infringes	our	autonomy—or,	ability	to	be	

part	author	of	our	life—by	narrowing	the	available	set	of	options	and	by	subjecting	

our	will	to	the	will	of	others	(Blake	[2002];	also	see	Walzer	[1983]).		To	address	the	

variety	 of	worries,	 and	 since	we	 are	 not	 aiming	 to	 determine	whether	 subjection	

theories	 can	 ground,	 in	 particular,	 egalitarian	 justice,	 the	 focus	 will	 not	 be	

exclusively	 on	 any	 one	 position,	 such	 as	 Blake’s	 (2002)	 argument	 concerning	 the	

distinctive	 importance	 of	 the	 scheme	 of	 private	 law	 and	 tax	 requirements.	 	 By	

exploring	Intrusion	in	more	general	terms,	the	basic	challenge	confronting	any	of	its	

variants	may	emerge.		

	 To	 begin,	 we	 can	 assume	 that	 for	 the	 wrong	 of	 having	 one’s	 autonomy	

infringed,	one	is	owed	the	good	of	participation.	 	This	presents	a	plausible	picture:	

one	where	participation	 in	 the	state	 is	 construed	as	a	 condition	 for	autonomously	

living	one’s	life.24		For,	we	might	say,	without	being	able	to	participate	in	the	state’s	

political	 process	 and	 system	 of	 public	 goods,	 one	 could	 not	 be	 seen	 as	 governing	

oneself	or	authorizing	the	power	that	governs	them.		Our	interest,	once	again,	is	not	

whether	 subjection	 theories	 can	determine	 the	 specific	 content	of	 the	 good	 that	 a	

state’s	members	are	owed,	but	whether	these	theories	can	establish	that	members	

are	owed	the	good	in	equal	measure.			
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The	first	thing	to	note	is	that	it	seems	there	is	little	chance	for	outsiders	to	be	

in	 the	 same	normative	position	 as	Betas	 in	 terms	of	what,	 according	 to	 Intrusion,	

subjection	to	the	state’s	laws	is	doing	to	them.		Betas	do	not	just	have	a	few	options	

foreclosed	to	them.		Rather,	their	life	options	are	deeply	shaped	by	our	hypothetical	

state	 in	especially	morally	 significant	domains	of	 law—domains	 that	do	not	 really	

apply	to	outsiders.		This	includes	education	and	family	policies,	and	also	private	and	

tax	 law,	 which	 considerably	 shapes	 Betas’	 holdings	 and	 how	 they	 may	 use	 their	

property	 (Blake	 2002).	 	 However,	 accepting	 that	 these	 factors	 establish	 a	 clear	

difference	between	Betas	and	outsiders	is	not	sufficient	for	our	task—we	must	also	

attend	to	the	comparative	situation	of	Betas	and	Alphas.		And,	from	the	standpoint	of	

Intrusion,	 what	 subjection	 is	 doing	 to	 Alphas	 seems	 to	 be	 worse	 than	 what	 it	 is	

doing	to	Betas.		Consider,	initially,	a	very	different	context:	

Imagine	that	you	and	I	work	at	the	same	firm.	 	 	We	are	subject	to	the	same	

overall	 “scheme”,	 or	 basic	 conditions	 and	 rules	 concerning	 our	 behavior,	

productivity,	 pay	 increases,	 and	 demands	 on	 our	 work	 and	 time,	 with	 these	

exceptions:	 	as	management,	you	are	required	to	stay	an	additional	half-hour	each	

day—and	 not	 because	 you	 are	 less	 productive	 or	 efficient—and	 you	 are	 also	

required	to	pay	a	small	portion	of	your	salary	toward	the	company’s	sports	facilities.		

By	 demanding	 only	 a	 half-hour	more	 from	 you,	 the	 firm	 constrains	more	 of	 your	

ability	to	pursue	valuable	opportunities	outside	of	work,	including	time	spent	with	

family,	 engaging	 hobbies,	 or	 pursuing	 additional	 income.	 	 By	 requiring	 your	

payment	toward	its	facilities,	the	firm	more	significantly	directs	your	holdings	since	

it	 limits	 how	 you	 may	 use	 your	 earnings.	 	 All	 of	 this	 matters	 for	 what	 you	 are	
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entitled	 to.	 	 It	 seems	 that	 we	 would	 think	 that	 you	 should	 have	 greater	

“participation”	 than	 I	 have—a	 greater	 say	 in	 the	 firm’s	 decisions	 (e.g.	 through	

inclusion	in	organizational	meetings)	and	greater	access	to	its	goods	(e.g.	access	to	

its	 gym	 and	 perhaps	 a	 higher	 salary).	 	 Without	 greater	 participation,	 the	 firm’s	

demanding	 your	 payment	 toward	 its	 facilities	 and	 an	 additional	 amount	 of	 your	

time	seem	like	an	unjustified	encroachment.		

The	preceding	kind	of	example	is	far	from	perfect	for	our	analysis	of	states.		

States	 coerce	 us—that	 is	 the	 point	 of	 subjection	 theories.	 	 States	 use	 force	 and	

threats	of	force	to	back	up	their	demands,	and	we	have	no	choice	but	to	comply.		In	

contrast,	 businesses	 do	 not	 use	 force	 and	 our	 employment	 in	 them	 is	 voluntary,	

which	means	that	we	ultimately	have	a	choice	to	comply	or	not.		Furthermore,	states	

control	significant	aspects	of	our	lives,	not	simply	how	we	spend	a	small	amount	of	

our	time	or	small	portion	of	our	salary.				

However,	 I	do	not	believe	we	need	a	perfect	example	to	assess	the	relevant	

issues.	 	 This	 is	 because	 neither	 the	 state’s	 ability	 to	 use	 force	 nor	 the	 differential	

importance	of	the	constrained	options	seems	to	change	the	comparative	situation	of	

Alphas	and	Betas.		Rather,	such	considerations	seem	to	heighten	the	significance	of	

autonomy-infringement	 in	 the	 state	 for	 everyone.	 	 That	 is,	 whatever	 state-based	

considerations	make	autonomy-infringement	worse	for	Betas	than	for	a	business’s	

employees	 also	 apply	 to	 Alphas.	 	 Indeed,	 such	 considerations	 would	 only	 seem	

amplified	 for	 Alphas	 in	 light	 of	 the	 issue	 of	 extent.	 	 	 Because	 they	 are	 bound	 by	

greater	 coercive	 power	 than	 Betas,	 in	 morally	 significant	 domains,	 Alphas	 would	

seem	 to	 have	 more	 of	 their	 important	 life	 options	 forcefully	 narrowed	 and	
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directed.25			For	instance,	Betas	are	considerably	less	subject	to	the	state’s	directives	

in	private	and	 tax	 law.	 	For,	 even	placing	aside	various	 contract	and	property-law	

exclusions	 that	 Betas	 might	 be	 afforded,	 consider	 how	 Betas’	 holdings	 are	

significantly	 less	 constrained	 than	Alphas’	 simply	because	Betas	 are	 only	made	 to	

pay	 taxes	 toward	 the	 basic	 public	 goods.	 	 Given	 such	 differences	 in	 their	

comparative	subjection—differences	that	also	obtain	in	other	domains	of	law—then	

even	 if	we	assign	a	greater	value	 to	certain	domains,	unless	we	 ignore	extent,	 it	 is	

hard	 to	 see	 why	 the	 participation	 scale	 would	 not	 be	 tipped	 in	 Alphas’	 favor.	 	 If	

Alphas	 have	more	 of	 their	 life	 options	 forcefully	 constrained,	why	would	 this	 not	

warrant	their	having	a	more	appreciable	say	in	the	structuring	of	those	options	and	

greater	access	to	state	goods?	

The	preceding	discussion	seems	to	have	relevance	for	the	potential	strategy	

of	grounding	Betas’	equal	participation	in	the	fact	that	they	are	subject	to	the	basic	

laws	and	policies.		In	particular,	it	may	seem	intuitive	that	by	focusing	on	basic	laws,	

we	can	attain	a	defensible	sense	of	overall	subjection	or	a	subjection-threshold	that	

would	 allow	 us	 to	 say	 that,	 in	 fact,	 Alphas	 and	 Betas	 do	 share	 subjection	 in	 the	

morally-relevant	 sense.	 	 But,	 despite	 its	 intuitive	 appeal,	 this	 strategy	 comes	with	

challenges	that	we	are	now	positioned	to	appreciate.		The	challenges	arise	because	

even	 if	 the	 two	 groups	 of	 members	 share	 subjection	 to	 the	 basic	 laws,	 they	

nonetheless	 do	 not	 share	 subjection	 to	 non-basic	 laws.	 	 In	 order	 to	 establish	 a	

threshold	 or	 notion	 of	 overall	 subjection	 that	 would	 entitle	 everyone	 to	 equal	

participation,	we	 require	 justification—from	 the	 standpoint	of	 Intrusion—to	 think	

that	we	can	ignore	or	significantly	minimize	whatever	moral	significance	attaches	to	
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the	non-basic	laws	to	which	only	Alphas	are	bound.		Put	differently,	we	need	reason	

to	think	that	subjection	to	basic	laws	is	the	only,	or	at	least	most	significant,	morally	

relevant	sort	of	subjection.		Do	we	have	such	reason?	

Recall	the	function	of	our	hypothetical	state’s	basic	laws.		Importantly,	“basic”	

did	not	 refer	 to	 the	notion	of	a	 society’s	 “basic	 structure”,	which	might	 include	all	

legal	 (and	 perhaps	 other)	 institutions.	 	 Rather,	 our	 state’s	 basic	 laws	 and	 policies	

comprise	the	essential	set	of	laws	and	rules—namely,	those	that	protect	the	sorts	of	

fundamental	 interests	 reflected	 in	 human	 rights,	 such	 as	 our	 interests	 in	 security	

and	freedom	of	expression.		While	the	importance	of	such	essential	laws	and	policies	

should	not	 be	minimized,	what	we	must	 ask	 is	whether	 they	uniquely,	 or	 at	 least	

especially,	 infringe	 one’s	 autonomy,	 and	 it	 seems	 unlikely	 that	 they	 do.	 	 By	

definition,	 these	 laws	 make	 possible	 a	 minimally-decent	 life,	 and	 thus	 are	 quite	

arguably	autonomy-enabling	more	than	anything	else.26		They	enable	the	pursuit	of	

any	sort	of	meaningful	life,	and	enable	one’s	ability	to	form	a	conception	of	the	good	

and	pursue	their	settled	choices—in	short,	they	enable	one’s	autonomy.		In	contrast,	

by	 definition,	 non-basic	 laws	 are	 not	 required	 for	 the	 protection	 of	 one’s	

fundamental	 interests.	 	 While	 such	 laws	 may	 allow	 one	 to	 express	 their	 values	

concerning	 shared	 cultural	 practices	 and	 common	 political	 life,	 such	 laws	 are	

unlikely	 to	 constitute	 prerequisites	 for	 developing	 and	 acting	 on	 a	 plan	 of	 life.		

Consequently,	 subjection	 to	 them	 may	 represent	 a	 greater	 infringement	 on	

autonomy	 than	 anything	 that	 occurs	 through	 subjection	 to	 the	 basic	 laws;	 at	 the	

very	least,	the	latter	does	not	seem	more	significantly	autonomy-undermining	than	

subjection	to	the	non-basic	laws.			
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What	 this	 means	 is	 that	 we	 seem	 to	 lack	 the	 resources	 for	 establishing	 a	

threshold	of	subjection	rooted	in	sharing	the	basic	laws	that	would	entitle	everyone	

to	 equal	participation.	 	 For	 such	a	 strategy	would	need	 to	 justify	disregarding	 the	

normative	 relevance	 of	 subjection	 to	 non-basic	 laws,	 and,	 at	 least	 from	 the	

standpoint	of	Intrusion,	such	justification	does	not	seem	available.	 	What	Intrusion	

tells	us	 is	 that	coercive	 laws,	by	directing	our	will	 “from	the	outside”,	 infringe	our	

autonomy.		It	is	thus	hard	to	see	how	or	why	one’s	being	required—as	Alphas	are—

to	comply	with	a	significant	range	of	laws	to	which	others	are	not	bound	would	fail	

to	imply	that	one	is	owed	a	greater	measure	of	participation.		

	

	

	

2.2.2.		Liability	

	

Perhaps	Liability	can	demonstrate	why	everyone	in	our	state	is	owed	equal	

participation.		This	type	of	view	provides	a	different	understanding	of	the	inherent	

concerns	with	 the	state’s	power	and	an	alternative	construal	of	overall	subjection.		

Defended	largely	by	Nagel,	the	view	considers	how	we	are	not	just	controlled	by	our	

state’s	 laws	and	rules,	but	are	also	morally	responsible	or	 liable	 for	their	aims	and	

consequences.		Importantly,	the	state	is	said	to	make	us	responsible	“not	act	by	act,	

but	for	the	system	as	a	whole”,	and	as	a	result	of	this,	the	state	owes	us	justification	

(Nagel	 2005,130).	 	We	 can	 once	 again	 assume	 that	 the	 justification	must	 issue	 in	
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some	 measure	 of	 participation,	 with	 the	 task	 being	 one	 of	 examining	 whether	

people	are	owed	participation	in	equal	measure.					

To	 examine	 this,	 we	 must	 first	 note	 that	 one	 is	 not	 made	 liable	 for	 their	

state’s	 power	 simply	 by	 being	 subject	 to	 some	 of	 its	 laws	 and	 rules.	 	 If	 liability	

required	nothing	more	than	that,	then,	as	Nagel	acknowledges,	outsiders	might	bear	

responsibility	 for	a	state’s	system	of	power.	 	Nagel	suggests	that	the	difference	for	

outsiders	 is	 that	 the	 state	 does	 not	 “claim”	 or	 “demand”	 their	 acceptance	with	 its	

laws	(Ibid,	129;130).		Though	it	might	appear	that	appealing	to	such	notions	would	

morally	distinguish	Betas	from	outsiders,	such	notions	problematically	suggest	that	

the	state	(or	its	officials)	must	have	particular	attitudes	about	the	people	it	subjects	

to	 its	 laws	in	order	for	them	to	be	made	liable—implying	that	a	state	can	shirk	 its	

obligation	 to	 provide	 justification	 just	 by	 having	 different	 attitudes	 about	 those	 it	

subjects	(Julius	2006;	Abizadeh	2007).	

Since	we	are	said	to	be	made	liable	for	complying	with	the	state’s	power	“not	

act	by	act”,	a	more	plausible	way	to	forge	a	clear	distinction	between	outsiders	and	

Betas	would	 be	 to	 once	 again	 attempt	 to	 establish	 some	 sort	 of	morally	 relevant	

threshold	rooted	in	the	basic	laws	and	policies.		As	suggested	above,	these	comprise	

an	entire	set	of	morally	important	laws,	not	simply	a	few	instances.		Thus,	might	the	

fact	 that	Betas	are	subject	 to—and,	we	can	assume,	 comply	with—the	set	of	basic	

laws	mean	 that	 the	 system	as	a	whole	 is	 carried	 out	 in	 Betas’	 name	 as	 well	 as	 in	

Alphas’,	entitling	Betas	to	equality?			

Given	our	similar	discussion	under	Intrusion,	I	believe	that	the	reply	may	be	

relatively	brief.		We	have	seen	that	basic	laws	carry	tremendous	moral	significance	
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for	 the	 role	 they	 play	 in	 securing	 our	 human	 rights.	 	 However,	we	 need	 to	 know	

whether	they	are	any	more	significant	than	non-basic	laws	by	the	lights	of	Liability.		

Basic	laws,	we	have	assumed,	are	necessary	for	any	minimally	decent	life.		But	their	

indispensability	might	make	them	less	likely	to	confer	moral	responsibility	on	those	

under	whose	name	they	are	imposed.		Any	number	of	examples	might	demonstrate	

this,	but	imagine	a	state	that	implements	two	vaccination	laws—both	controversial	

since	there	is	scant	evidence	for	the	vaccines’	effectiveness.	 	The	first	 law	requires	

vaccination	 for	 a	 serious	 disease	 that	 is	 easily	 transmittable	 and	 causes	 crippling	

pain.	 	 The	 second	 law	 requires	 vaccination	 for	 a	 mild	 ailment	 that	 is	 also	 easily	

transmittable,	 but	 that	 only	 causes	 a	 minor	 rash.	 	 Compliance	 with	 the	 first	 law	

would	not	seem	to	confer	greater	moral	responsibility	on	the	complier	than	would	

compliance	with	the	second	law.		If	anything,	failing	to	comply	with	the	first	law,	and	

thus	 failing	 to	 get	 vaccinated	 against	 the	 disease,	 would	 make	 one	 bear	

responsibility,	given	the	devastating	effects	of	contracting	the	disease.		Whether	the	

same	holds	 for	 the	 second	 law	 is	questionable.	 	 Similarly,	 since	observance	of	our	

hypothetical	society’s	basic	laws	helps	to	secure	a	minimally	decent	life	for	everyone	

in	 the	 state,	 it	 is	 hard	 to	 see	 how	 compliance	 with	 those	 laws	 would	 carry	 a	

distinctive	 liability	 such	 that	 we	 would	 be	 justified	 in	 disregarding	 or	 at	 least	

significantly	 minimizing	 whatever	 liability	 arises	 from	 complying	 with	 non-basic	

laws—something	 that,	 again,	 would	 seem	 needed	 to	 defend	 a	 threshold	 of	

subjection	that	entitles	everyone	to	equal	participation.		

Since	 Betas	 are	 not	 bound	 by	 a	 variety	 of	 laws,	 instead	 of	 focusing	 on	 the	

laws	with	which	one	actively	complies,	what	if	we	consider	the	moral	 implications	
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of	being	exempt	from	 laws?	 	For	 it	 seems	 that	being	 released	 from	a	 law	does	not	

always	remove	one’s	responsibility	for	it.		For	instance,	if	a	state	requires	everyone	

to	do	military	service	but	exempts	Carol,	this	may	not	wash	her	hands	of	its	military	

policies.		And	if	one	is	responsible	not	only	for	the	laws	to	which	they	are	bound,	but	

also	for	the	laws	from	which	they	are	released,	then	they	might	count	as	complicit	in	

the	full	system,	entitling	them,	under	Liability,	to	equality.			

However,	 if	 the	 previous	 example	 works,	 it	 is	 likely	 because	 we	 assume	

either	 that	 Carol	 is	 given	 the	 choice	 of	 opting	 out	 or	 that	 she	 is	 (physically	 or	

mentally)	 incapable	 of	 serving.	 	 It	 seems	 far	 less	 plausible,	 though,	 that	

responsibility	for	a	law	survives	one’s	involuntary	exclusion	when	one’s	exclusion	is	

not	based	on	their	inability	to	comply	with	a	law,	and	especially	if	they	are	excluded	

not	just	from	a	particular	instance	or	two,	but	from	a	wide	range	of	laws.		Betas	are	

exempted	 from	 all	 non-basic	 laws	 against	 their	 will,	 and	 not	 because	 they	 are	

incapable	of	abiding	by	them.		So	even	if	we	think	that	Betas	are	liable	for	the	laws	to	

which	 they	 are	 subject,	 it	 seems	 implausible	 to	 suppose	 that	 they	 are	 morally	

answerable	 for	 the	 laws	 with	 which	 they	 are	 capable	 of	 complying,	 yet	 are	 not	

permitted	to.			

	

	

3.		The	Wrong	of	Blocked	Subjection?		

	

Both	 Intrusion	 and	 Liability	 seem	 to	 justify	 a	measure	 of	 participation	 for	

Betas.		But	neither	type	of	view	seems	to	explain	why	it	is	wrong	that	Betas,	who	are	
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not	(roughly)	equally	subject	with	Alphas,	lack	equal	participation	with	Alphas.		If	it	

were	somehow	wrong	that	Betas	lacked	full	subjection	to	the	state’s	institutions	in	

the	first	place,	we	may	have	a	ready	explanation.		For	then	we	could	say	that,	given	

that	Betas	must	experience	equal	subjection	with	Alphas,	they	must	also	have	equal	

participation.	 	 Can	 subjection	 theories	 say	 that	 Alphas	 are	 required	 to	 live	 in	 a	

condition	of	equal	subjection	with	Betas?		

In	answering	this,	recall	that	subjection	to	coercive	power	is	construed	as	a	

prima	 facie	 wrong	 or	 normative	 burden	 to	 the	 agent.	 	 If	 it	 were	 not	 a	 wrong	 or	

burden,	 there	would	be	no	need	 to	remedy	 it	or	account	 for	 its	 imposition.	 	But	 if	

subjection	to	coercive	power	constitutes	a	wrong	or	burden	to	the	subjected	agent,	

what	we	must	do	is	try	to	make	sense	of	why	there	might	be	a	duty	to	subject	her	to	

some	instance	of	it.	

One	 understanding	 is	 that	 there	 is	 a	 duty	 to	 subject	 someone	 to	 a	 law	 in	

order	 to	 bring	 about	 an	 important	 good	 or	 benefit	 for	 another	 person.	 	 Perhaps	

Alphas	have	obligations	 to	 impose	 certain	 laws	on	Betas	not	 for	 those	Betas’	own	

sake,	but	for	the	sake	of	other	Betas.	 	If	so,	in	failing	to	impose	certain	laws	on	one	

Beta,	Alphas	may	deprive	another	Beta	an	important	good	owed	to	them.		

Despite	its	initial	promise,	this	understanding	seems	to	face	some	significant	

challenges.		First,	any	position	that	interprets	subjection	to	coercive	institutions	as	a	

good,	 and	 claims	 that	 we	 have	 duties	 to	 provide	 people	 this	 good	 above	 what	 is	

required	 for	a	minimally-decent	 life,	must	determine	 the	scope	of	 such	duties.	 	To	

explain,	 since	 it	 is	 thought	 that	 assistance	 in	 the	 fundamental	 conditions	 of	 life	 is	

something	that	is	owed	to	every	person,	we	do	not	face	the	issue	of	scope.		But	once	
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we	 turn	 to	goods	unrelated	 to	what	 is	needed	 for	 such	conditions,	we	have	 to	say	

why	Alphas	have	the	relevant	duties	to	Betas,	but	not	to	others.		Since	the	basis	for	

having	duties	to	others	beyond	the	fundamental	conditions	is	shared	subjection,	we	

must	 ask	 whether	 either	 the	 extent	 or	 the	 ways	 in	 which	 Betas	 currently	 share	

subjection	with	Alphas	entitles	Betas	 to	 the	(presumed)	good	of	subjecting	others.		

In	one	way,	we	are	right	back	 to	where	we	started—having	 to	explain	what	Betas	

are	owed	for	their	subjection	with	Alphas.		

Now,	what	Betas	 seem	 to	be	 owed	 is	 the	 good	of	 participation,	most	 likely	

broadly	correlated	to	their	subjection.		In	order	to	show	why	their	subjection	would	

(also)	entitle	them	to	the	good	of	subjecting	others,	we	would	need	to	explain	why	

the	 latter	 is	(also)	the	plausible	currency	of	the	entitled	good,	 instead	of	 just	one’s	

own	 participation.	 	 But	 how	 would,	 for	 instance,	 the	 autonomy-infringement	 or	

liability	that	one	experiences	from	some	level	of	subjection	be	remedied	through	the	

subjection	 of	 others?	 	 	 To	 clarify,	 it	 certainly	 seems	 that,	 in	 particular,	 one’s	

autonomy	is	secured	through	others	being	constrained	by	the	basic	laws,	especially	

laws	pertaining	to	security	and	the	like.		But	why	would	one’s	autonomy	be	secured	

or	 enhanced	 through	 others	 being	 constrained	 by	 laws	 on	 higher	 education	 or	

retirement,	say?	 	 It	seems	that,	given	our	understanding	of	the	non-basic	 laws,	the	

most	 that	we	might	be	able	 to	 say	 is	 that	one’s	 autonomy	 is	 secured	or	 enhanced	

through	 others’	 subjection	 to	 those	 laws	 if	 one	 is	 already	 subject	 to	 those	 laws	

oneself.			

There	is	perhaps	a	more	important	problem	here.		If	we	say	that	Alphas	have	

obligations	to	impose	certain	laws	on	Betas	not	for	those	Betas’	own	sake,	this	seems	
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to	render	support	for	maintaining	that	someone’s	subjection	is	justified	if	it	secures	

morally	 important	 interests	 for	 others—a	 notion	 we	 discarded	 in	 §2.1—in	 which	

case	one	may	be	owed	nothing	more	than	a	good	reason.	

What	if	we	said,	more	straightforwardly,	that	there	is	a	duty	to	the	subjected	

agent	 herself?	 	 Despite	 the	 seeming	 awkwardness	 of	 saying	 there	 is	 a	 duty	 to	

someone	 to	 impose	a	wrong	or	burden	on	 them,	 there	 is	 some	plausibility	 to	 this	

reading.	 	 For	 instance,	 if	 we	 presume	 that	 exercising,	 taking	 medicine,	 and	

undergoing	 surgery,	 etc.,	 are	 burdens,	 then	 doctors,	 among	 others,	 have	 duties	 to	

make	people	incur	various	burdens.	 	Building	on	this	idea,	we	might	easily	explain	

why	 we	 have	 duties	 to	 people	 to	 subject	 them	 to	 the	 laws	 needed	 for	 their	

fundamental	 interests	 since,	 among	 other	 things,	 such	 laws	 seem	 to	 enable	 our	

ability	 to	be	 autonomous	 choosers.	 	However,	 a	difficulty	 again	 arises	once	we	go	

beyond	these	sorts	of	laws.		For,	above	requirements	associated	with	helping	people	

with	their	basic	needs,	we	do	not	generally	have	obligations	to	someone	to	impose	

wrongs	or	burdens	on	them,	especially	outside	of	 intimate	or	 family	relationships.		

There	 are	 certainly	 exceptions.	 	 Under	 some	Kantian	 notions	 of	 respect,	 the	 state	

may	have	an	obligation	to	the	agent	to	punish	them	for	committing	certain	crimes,	

and	 educators	 have	 duties	 to	 their	 students	 to	make	 them	 study	 and	 take	 exams.		

But	these	are	very	different	circumstances	than	ours:	our	focus	is	on	unremarkable	

people,	not	 criminals,	 and	 the	 sorts	of	duties	 that	 teachers	have	are	born	of	prior	

obligations	 to	 train	 or	 instruct,	 which,	 if	 applied	 here,	 would	 suggest	 too	

paternalistic	a	picture	for	a	liberal	state.		
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One	might	 think	 that	 I	 have	misunderstood	 the	 sense	 in	 which	 subjection	

constitutes	 a	 wrong	 or	 burden:	 the	 liability,	 for	 instance,	 associated	 with	 being	

subject	to	some	law	is	merely	an	initial	wrong,	which	ends	up	being	“converted”	into	

an	 overall	 or	 all-things-considered	 good.	 	However,	we	must	 ask	 how	or	why	 the	

initial	 wrong	 of	 subjection	 would	 become	 an	 all-things-considered	 good.		

Presumably,	 it	 is	 because	 the	 state	 (or	 other	 members)	 would	 provide	

compensation	 or	 other	 remedy	 for	 that	 initial	wrong	 in	 the	 form	of	 participation.		

But	since	this	is	what	one	is	owed	because	one	is	antecedently	subject	to	laws,	this	

will	not	help	us	say	that	Alphas	have	a	duty	to	subject	Betas	to	the	laws	from	which	

they	are	currently	excluded;	it	would	get	things	backwards	to	say	there	is	a	duty	to	

subject	someone	to	some	law	in	order	to	compensate	them.			

The	previous	section	demonstrated	 that	subjection	 theories	do	not	seem	to	

satisfactorily	 explain	 why	 Betas	 must	 have	 equal	 participation	 if	 they	 lack	 equal	

subjection.		In	this	section,	we	have	seen	that	these	views	face	significant	challenges	

in	explaining	why	Betas	must	experience	equal	 subjection	with	Alphas	 in	 the	 first	

place.	

	

	

4.		Conclusion:	Beyond	Subjection	

	

I	 have	 not	 argued	 that	 a	 system	 of	 benign	 apartheid	 is	 objectionable;	 one	

might	 think	that	 it	 is	worth	exploring	as	a	different	model	 for	 the	 legitimate	state.		

But	 this	 is	 not	my	 own	 conclusion,	 and	 I	 suspect	 it	 is	 not	 the	 conclusion	 of	most	
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others.		A	system	of	inequality	that	permits,	among	other	things,	segregation	seems	

inherently	problematic.	 	For,	even	though	we	might	 imagine	 that	a	group	of	 (rich)	

members	 prefers	 the	 combination	 of	 basic	 subjection	 and	 basic	 participation,	 it	

seems	 that	 other	 members	 would	 have	 rightful	 complaints	 against	 the	 idea	 of	 a	

group	 of	 (rich)	 citizens	 sequestering	 themselves,	 physically	 as	 well	 as	 politically,	

from	the	rest	of	the	populace.		If	so,	then	what	is	troubling	about	benign	apartheid	is	

the	 stratification	 itself,	 regardless	 of	 whether	 certain	 groups	 prefer	 their	

circumstances.		But	this	paper	has	demonstrated	that	subjection	theories	do	not,	in	

the	end,	seem	to	successfully	challenge	benign	apartheid.		

	 This	 paper’s	 aim	 was	 not	 to	 propose	 a	 solution	 for	 avoiding	 a	 system	 of	

benign	 apartheid.	 	 But	 if	we	were	 to	 diagnose	 the	 fundamental	 problem	 that	 our	

analysis	 has	 revealed,	 it	 may	 be	 the	 following:	 even	 if	 it	 is	 correct	 that	 if	 we	

(roughly)	equally	share	subjection	with	others	then	those	persons	are	deserving	of	

equal	 rights	 and	benefits	with	us,	 it	 does	not	 seem	wrong	 to	 exclude	people	 from	

living	 with	 us	 under	 conditions	 of	 (roughly)	 equal	 subjection.	 	 But	 if	 subjection	

theories	 are	 our	 best	 state-institutional	 explanations	 for	 why	 we	 must	 live	 in	

conditions	of	equality	with	other	members,	we	may	require	an	explanation	for	why	

it	is	wrong	to	exclude	people	from	equal	conditions	regardless	of	whether	or	not	we	

already	 share	 state	 institutions	with	 them.	 	 	 The	 simplest	 explanation	 is	 that	 it	 is	

prima	 facie	 wrong	 to	 exclude	 unremarkable	 people	who	 stand	 ready	 and	 able	 to	

share	our	 institutions,	no	matter	who	they	are—that	 is,	even	 if	 they	are	outsiders.	

This	 is	 something	 that	 an	 increasing	 number	 of	 philosophers	 have	 argued	 (e.g.	
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Carens	 1987;	 Kukathas	 2005),	 and	 something	 that	 we	may	 want	 to	 begin	 taking	

more	seriously.		

	
	

																																																								
1	See	Walzer	[1983]	for	a	discussion	of	such	instrumentalist	concerns.		

2	They	 aren’t	 allowed	 to	 occupy	 office	 or	 vote	 in	 parliamentary	 elections,	 and	 are	 denied	 full	

participation	 in	 the	 scheme	 of	 goods.	 They	moreover	 face	 restrictions	 on	 unionizing	 and	 forming	

political	parties.		

3	For	instance,	the	underlying	rationale	is	autonomy	under	Blake’s	view,	but	he	thinks	the	conditions	

for	autonomy	can	be	denied	by	circumstances	like	famine	and	extreme	poverty	(271).		Though	caste	

hierarchies	 are	 also	 mentioned,	 we	 will	 see	 that	 it	 isn’t	 clear	 Blake’s	 view	 has	 the	 resources	 to	

condemn	benign	apartheid,	as	defined	here.	

	

5	Concerns	 about	 hierarchy	 typically	 build	 from	 certain	 cases	 (e.g.,	 master	 and	 slave,	 subservient	

housewife)	in	which	people	are	engaged	in	regular	interaction.			

6	Even	views	that	stress	cooperation	toward	the	basic	goods	needed	to	live	may	face	such	challenges	

(Sangiovanni	2007,19-20).	

	

7	Under	Waldron’s	prominent	view,	for	instance,	someone	counts	as	being	under	certain	institutions	

if	 those	 institutions	are	“supposed	to”	or	“purport	to”	apply	to	that	person	(1993,13,18).	But,	aside	

from	subjection,	it	is	not	entirely	clear	what	this	means.		

8	If	people	are	barred	from	moving,	however,	then	our	analysis	may	have	direct	application.		

9	These	views	often	focus	on	egalitarian	distributive	obligations,	but	if	 it	can	be	shown	that	we	lack	

obligations	 of	 formal	 equality	 in	 certain	 contexts,	 it	 seems	 to	 follow	 that	 we	 lack	 egalitarian	

obligations	in	such	contexts.			

10	Importantly,	 “basic”	 here	 refers	 to	 essential	 laws	 and	 rules,	 not	 to	 Rawls’	 understanding	 of	 the	

“basic	structure”,	which	may	include	all	legal	institutions.			
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11	Some	 possibilities	 for	 their	 exemptions:	 regulations	 concerning	 curriculum	 and	 testing;	 laws	

pertaining	 to	marriage,	 euthanasia,	 sexual	 activity,	 abortion,	 and	drug	use;	 and,	when	dealing	with	

other	Betas,	rules	about	overtime,	worker’s	compensation,	trusts	and	wills,	and	standards	regulating	

media	practices.		

12	They	might	have	rights	to	vote	at	the	local	level,	say,	but	be	unable	to	hold	office;	at	the	state	level,	

they	might	only	have	special	representation	(these	examples	are	borrowed	from	Estonia’s	case).		

13	Can	we	denounce	Betas’	segregation	simply	by	saying	that	their	human	right	is	violated?		But	such	

a	right	is	not	unlimited;	there	are	a	variety	of	justifiable	restrictions,	including	preventing	access	to	

certain	 official	 buildings	 and	 restrictions	 through	 traffic	 laws.	 	 Thus,	 any	 freedom-of-movement	

objection	would	 need	 to	 say	why	 the	 particular	 kinds	 of	 limits	 Betas	 face	 are	 impermissible.	 	 The	

problem,	however,	is	that	Betas	aren’t	restricted	when	it	comes	to	essential	services	and	spaces.		It’s	

unlikely	 that	 it	 is	 impermissible	 to	 limit	 access	 to	 inessential	 goods,	 unless	 the	 impermissibility	

relates	 to	how	Alphas	don’t	 face	 those	same	 limits—i.e.,	unless	 the	 impermissibility	 is	grounded	 in	

the	general	inequality	between	Betas	and	Alphas.		

14	For	discussion	of	 these	 ideas,	see	[redacted].	 	A	state’s	members	are	typically	thought	entitled	to	

withhold	 membership	 on	 the	 basis	 of	 (e.g.)	 shared	 preferences	 to	 associate	 or	 shared	 identity.		

Whatever	 rationale	 purportedly	 justifies	 refusing	membership	 could	 be	 plugged	 in	 here,	 with	 the	

difference	being	that	instead	of	entirely	refusing	membership,	equal	membership	would	be	refused.		

If	this	difference	is	important,	it’s	presumably	because	people	in	the	same	state	must	have	equality—

which	is	the	claim	we’ll	analyze.		

15	Russian	nationals	 in	the	Baltic	States	and	some	permanent	aliens	might	be	described	as	“second-

class	citizens”.	 	Also,	consider	South	Africa’s	“grand	apartheid”,	or	separate	homelands	for	 its	black	

populations	in	the	1980’s.	

16	Blake	[2002,	283-4]	suggests	these	understandings.	

17	We	revisit	these	points	in	§4.	

18	This	 interpretation	 doesn’t	 mean	 subjection	 theories	 are	 construed	 in	 consequentialist	 terms.	

“Good”	is	merely	a	placeholder	that	could	pertain	to	various	valuable	moral	conditions.	 	Alternative	
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understandings	of	subjection	and	justification,	are	explored	in	§3.	 	

19	States	 unilaterally	 control	 their	 own	 borders,	 which	 regulate	 the	 terms	 of	 entitlements—an	

important	feature	under	Blake’s	view.		

20	For	the	opposing	view,	see	Abizadeh	[2008].		

21	On	the	idea	of	proportional	participation,	see	Brighouse	and	Fleurbaey	[2010].	

22	For	instance,	Blake	[2002,	e.g.	279;	283]	and	Nagel	[2005,	e.g.128;130]	often	refer	to	this	idea.	

23	One	might	ask,	what	if	Betas	are	owed	at	least	equal	political	rights—couldn’t	they	exercise	those	

rights	to	secure	their	access	to	all	of	society’s	services	and	spaces?		However,	even	if	such	an	outcome	

could	occur,	it	would	fail	to	address	concerns	about	segregation:	we	want	to	show	that	segregation,	

among	other	things,	is	objectionable,	not	merely	unlikely.	

24	This	 comports	 with	 Blake’s	 description	 of	 justification,	 which	 must	 permit	 us	 to	 “legitimately	

understand	ourselves	as	authors	of	our	own	coercion.”	[2002,288].	

25	To	 clarify,	 the	 discussion	 isn’t	 meant	 to	 suggest	 that	 we	 can	 understand	 autonomy	 in	 terms	 of	

numbers	of	options.		What	matters	is	whether	options	are	deliberately	constrained	by	others	(Blake	

2002,	270-1).			

26	Blake	[2002,	271]	may	offer	support	for	this	reading.	
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